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minor HAP source, the following provi-
sions apply:

(i) After submitting your synthetic
minor source permit application, you
must respond in a timely manner to
any requests from the reviewing au-
thority for additional information.

(ii) Provided that you submit your
application as required in paragraph
(€)(2)(ii), (c)(2)(ii) or (¢)(3) (as applica-
ble) and any requested additional infor-
mation as required in paragraph
(¢)(4)(i) of this section, your source will
continue to be considered a synthetic
minor source or synthetic minor HAP
source (as applicable) until your syn-
thetic minor source permit under this
program has been issued. Issuance of
your synthetic minor source permit
under this program will be in accord-
ance with the applicable requirements
in §§49.154 and 49.155 and all other pro-
visions under this section.

(iii) Should you fail to submit your
application as required in paragraph
(c)(2)(ii), (c)(2)(ii) or (c)(3) (as applica-
ble) or any requested additional infor-
mation as required in paragraph
(¢)(4)(i) of this section, your source will
no longer be considered a synthetic
minor source or synthetic minor HAP
source (as applicable) and will become
subject to all requirements for major
sources. In the case of sources subject
to section (c¢)(2)(iii) of this section, the
renewed part 71 permit will not contain
enforceable emissions limitations and
instead will include applicable major
source requirements.

[76 FR 38788, July 1, 2011, as amended at 79
FR 31044, May 30, 2014]

§49.159 Final permit issuance and ad-
ministrative and judicial review.

(a) How will final action occur and
when will my permit become effective?
After decision on a permit, the review-
ing authority must notify you of the
decision, in writing and if the permit is
denied, of the reasons for such denial
and the procedures for appeal. The re-
viewing authority must provide ade-
quate public notice of the final permit
decision to ensure that the affected
community, general public and any in-
dividuals who commented on the draft
permit have reasonable access to the
decision and supporting materials ac-
cording to 49.157(b)(1), for synthetic
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minor sources and minor modifications
at major sources and according to one
or more of the ©provisions in
§49.157(b)(1)(ii)(A)—(E) for site-specific
permits. A final permit becomes effec-
tive 30 days after service of notice of
the final permit decision, unless:

(1) A later effective date is specified
in the permit or

(2) Review of the final permit is re-
quested under paragraph (d) of this sec-
tion (in which case the specific terms
and conditions of the permit that are
the subject of the request for review
must be stayed) or

(83) The reviewing authority may
make the permit effective immediately
upon issuance if no comments re-
quested a change in the draft permit or
a denial of the permit.

(b) For how long will the reviewing au-
thority retain my permit-related records?
The records, including any required ap-
plications for each draft and final per-
mit or application for permit revision,
must be kept by the reviewing author-
ity for not less than 5 years.

(c) What is the administrative record for
each final permit?

(1) The reviewing authority must
base final permit decisions on an ad-
ministrative record consisting of:

(i) The application and any sup-
porting data furnished by you, the per-
mit applicant;

(ii) The draft permit or notice of in-
tent to deny the application;

(iii) Other documents in the sup-
porting files for the draft permit that
were relied upon in the decision-mak-
ing;

(iv) All comments received during
the public comment period, including
any extension or reopening;

(v) The tape or transcript of any
hearing(s) held;

(vi) Any written material submitted
at such a hearing;

(vii) Any new materials placed in the
record as a result of the reviewing
authority’s evaluation of public com-
ments;

(viii) The final permit and

(ix) Other documents in the sup-
porting files for the final permit that
were relied upon in the decision-mak-
ing.

(2) The additional documents re-
quired under paragraph (c)(1) of this
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section should be added to the record
as soon as possible after their receipt
or preparation by the reviewing au-
thority. The record must be complete
on the date the final permit is issued.

(3) Material readily available or pub-
lished materials that are generally
available and that are included in the
administrative record under the stand-
ards of paragraph (c)(1) of this section
need not be physically included in the
same file as the rest of the record as
long as it is specifically referred to in
that file.

(d) Can permit decisions be appealed?
Permit decisions may be appealed ac-
cording to the following provisions:

(1) The Administrator delegates au-
thority to the Environmental Appeals
Board (the Board) to issue final deci-
sions in permit appeals filed under this
program. An appeal directed to the Ad-
ministrator, rather than to the Board,
will not be considered. This delegation
does not preclude the Board from refer-
ring an appeal or a motion under this
program to the Administrator when
the Board, in its discretion, deems it
appropriate to do so. When an appeal or
motion is referred to the Adminis-
trator by the Board, all parties shall be
so notified and the provisions of this
program referring to the Board shall be
interpreted as referring to the Admin-
istrator.

(2) Within 30 days after a final permit
decision has been issued, any person
who filed comments on the draft per-
mit or participated in the public hear-
ing may petition the Board to review
any condition of the permit decision.
Any person who failed to file comments
or failed to participate in the public
hearing on the draft permit may peti-
tion for administrative review only to
the extent that the changes from the
draft to the final permit or other new
grounds were not reasonably ascertain-
able during the public comment period
on the draft permit. The 30-day period
within which a person may request re-
view under this section begins with the
service of notice of the final permit de-
cision, unless a later date is specified
in that notice.

(3) The petition must include a state-
ment of the reasons supporting the re-
view, including a demonstration that
any issues being raised were raised dur-
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ing the public comment period (includ-
ing any public hearing) to the extent
required by these regulations, unless
the petitioner demonstrates that such
objections were not reasonably ascer-
tainable within such period and, when
appropriate, a showing that the condi-
tion in question is based on:

(i) A finding of fact or conclusion of
law that is clearly erroneous or

(ii) An exercise of discretion or an
important policy consideration that
the Board should, in its discretion, re-
view.

(4) The Board may also decide on its
own initiative to review any condition
of any permit issued under this pro-
gram.

(6) Within a reasonable time fol-
lowing the filing of the petition for re-
view, the Board will issue an order ei-
ther granting or denying the petition
for review. To the extent review is de-
nied, the conditions of the final permit
decision become final agency action. If
the Board grants review in response to
requests under paragraph (d)(2)-(3) or
(4) of this section, public notice must
be given as provided in §49.157(b). Pub-
lic notice must set forth a briefing
schedule for the appeal and must state
that any interested person may file an
amicus brief. If the Board denies re-
view, you, the permit applicant and the
person(s) requesting review must be no-
tified through means that are adequate
to assure reasonable access to the deci-
sion, which may include mailing a no-
tice to each party.

(6) The reviewing authority, at any
time prior to the rendering of a deci-
sion under paragraph (d)(5) of this sec-
tion to grant or deny review of a per-
mit decision, may, upon notification to
the Board and any interested parties,
withdraw the permit and prepare a new
draft permit addressing the portions so
withdrawn. The new draft permit shall
proceed through the same process of
public comment and opportunity for a
public hearing as would apply to any
other draft permit subject to this sub-
part and in accordance with §49.157.

(7) A petition to the Board under
paragraph (d)(2) of this section is,
under section 307(b) of the Act, a pre-
requisite to seeking judicial review of
the final agency action.
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(8) For purposes of judicial review,
final agency action occurs when a final
permit is issued or denied by the re-
viewing authority and agency review
procedures are exhausted. A final per-
mit decision will be issued by the re-
viewing authority:

(i) When the Board issues notice to
the parties that review has been de-
nied;

(ii) When the Board issues a decision
on the merits of the appeal and the de-
cision does not include a remand of the
proceedings or

(iii) Upon the completion of remand
proceedings if the proceedings are re-
manded, unless the Board’s remand
order specifically provides that appeal
of the remand decision will be required
to exhaust administrative remedies.

(9) Motions to reconsider a final
order must be filed within 10 days after
service of the final order. Every such
motion must set forth the matters
claimed to have been erroneously de-
cided and the nature of the alleged er-
rors. Motions for reconsideration under
this provision must be directed to and
decided by, the Board. Motions for re-
consideration directed to the Adminis-
trator, rather than to the Board, will
not be considered, except in cases the
Board has referred to the Adminis-
trator pursuant to §49.159(d)(1) and in
which the Administrator has issued the
final order. A motion for reconsider-
ation will not stay the effective date of
the final order unless specifically so or-
dered by the Board.

(10) For purposes of this section, time
periods are computed as follows:

(i) Any time period scheduled to
begin on the occurrence of an act or
event must begin on the day after the
act or event.

(ii) Any time period scheduled to
begin before the occurrence of an act or
event must be computed so that the pe-
riod ends on the day before the act or
event, except as otherwise provided.

(iii) If the final day of any time pe-
riod falls on a weekend or legal holi-
day, the time period must be extended
to the next working day.

(iv) Whenever a party or interested
person has the right or is required to
act within a prescribed period after the
service of notice or other paper upon
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him or her by mail, 3 days must be
added to the prescribed time.

(e) Can my permit be reopened? The re-
viewing authority may reopen an exist-
ing, currently-in-effect permit for
cause on its own initiative, such as if it
contains a material mistake or fails to
assure compliance with applicable re-
quirements. However, except for those
permit reopenings that do not increase
the emissions limitations in the per-
mit, such as permit reopenings that
correct typographical, calculation and
other errors, all other permit re-
openings shall be carried out after the
opportunity of public notice and com-
ment and in accordance with one or
more of the public participation re-
quirements under §49.157(b)(1)(ii).

(f) What is an administrative permit re-
vision? The following provisions govern
administrative permit revisions.

(1) An administrative permit revision
is a permit revision that makes any of
the following changes:

(i) Corrects typographical errors.

(ii) Identifies a change in the name,
address or phone number of any person
identified in the permit or provides a
similar minor administrative change
at the source.

(iii) Requires more frequent moni-
toring or reporting by the permittee.

(iv) Allows for a change in ownership
or operational control of a source
where the reviewing authority deter-
mines that no other change in the per-
mit is necessary, provided that a writ-
ten agreement containing a specific
date for transfer of permit responsi-
bility, coverage and liability between
the current and new permittee has
been submitted to the reviewing au-
thority.

(v) Establishes an increase in an
emissions unit’s annual allowable
emissions limit for a regulated NSR
pollutant, when the action that neces-
sitates such increase is not otherwise
subject to review under major NSR or
under this program.

(vi) Incorporates any other type of
change that the reviewing authority
has determined to be similar to those
in paragraphs (f)(1)(i) through (v) of
this section.

(2) An administrative permit revision
is not subject to the permit applica-
tion, issuance, public participation or
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administrative and judicial review re-
quirements of this program.

§49.160 Registration program for

minor sources in Indian country.

(a) Does this section apply to my
source? This section applies to you if
you are the owner/operator of a true
minor source.

(b) What is exempted from this section?
The exemptions in paragraphs (b)(1)
and (b)(2) of this section apply to the
registration program of this section.

(1) You are exempt from this reg-
istration program if any of the fol-
lowing paragraphs applies to your
source:

(1) Your source is subject to the reg-
istration requirements under §49.138—
“Rule for the registration of air pollu-
tion sources and the reporting of emis-
sions.”

(ii) Your source has a part 71 permit.

(iii) Your source is a synthetic minor
source or a synthetic minor HAP
source or a minor modification at a
major source as defined in §49.152(d).

(2) For purposes of determining the
potential to emit, allowable or actual
emissions of your source, you are not
required to include emissions from the
exempted emissions units and activi-
ties listed in §49.153(c).

(c) What are the requirements for reg-
istering your minor source? The require-
ments for registrations are as follows:

(1) Due date. The due date of your
source registration varies according to
the following paragraphs:

(i) If you own or operate an existing
true minor source (as defined in 40 CFR
49.152(d)), you must register your
source with your reviewing authority
18 months after the effective date of
this program, that is, March 1, 2013.

(ii) If your true minor source com-
mences construction in the time period
between the effective date of the rule
and September 2, 2014, you must reg-
ister your source with your reviewing
authority within 90 days after the
source begins operation.

(iii) If construction or modification
of your source commenced any time on
or after September 2, 2014 and your
source is subject to this rule, you must
report your source’s actual emissions
(if available) as part of your permit ap-
plication and your permit application
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information will be used to fulfill the
registration requirements described in
§49.160(c)(2).

(2) Content. You must submit all reg-
istration information on forms pro-
vided by the reviewing authority. Each
registration must include the following
information, as applicable:

(i) Identifying information, including
your name and address (and plant
name and address if different) and the
name and telephone number of the
plant manager/contact.

(ii) A description of your source’s
processes and products.

(iii) A list of all emissions units (with
the exception of the exempt emissions
units and activities listed in §49.1563(c)).

(iv) For each emissions unit that is
listed, both the allowable and esti-
mated actual annual emissions of each
regulated NSR pollutant in tpy (includ-
ing fugitive emissions, to the extent
that they are quantifiable, if the emis-
sions unit or source is in one of the
source categories listed in §51, Appen-
dix S, paragraph  II.A.4(iii) or
§52.21(b)(1)(iii) of this chapter), with
supporting documentation.

(v) The following information: Fuels,
fuel use, raw materials, production
rates and operating schedules.

(vi) Identification and description of
any existing air pollution control
equipment and compliance monitoring
devices or activities.

(vii) Any existing limitations on
source operation affecting emissions or
any work practice standards, where ap-
plicable, for all NSR regulated pollut-
ants at the source.

(viii) Any other information specifi-
cally requested by the reviewing au-
thority.

(3) Procedure for estimating emissions.
Your registration should include poten-
tial to emit or estimates of the allow-
able and actual emissions, in tpy, of
each regulated NSR pollutant for each
emissions unit at the source.

(i) Estimates of allowable emissions
must be consistent with the definition
of that term in §49.152(d). Allowable
emissions must be calculated based on
8,760 operating hours per year (i.e., op-
erating 24 hours per day, 3656 days per
year) unless the reviewing authority
approves a different number of annual
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